
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region V

In The Matter Of: )
)

NL Industries/Taracorp )
Granite City, Illinois )

Respondents: NL Industries, et al. ) U.S. EPA
) Docket No.

Proceeding Under Section 106(a) of the )
Comprehensive Environmental Response, )
Compensation, and Liability Act of )
1980, as amended (42 U.S.C. I 9606(a)) )

NOTICE BY CHEMETCO, INC. OF SUFFICIENT CAUSE DEFENSES

UNDER SECTIONS 106(b) and 107(c)3 OF CERCLA

Comes now Respondent, CHEMETCO, INC., one of the named PRPs in the above

matter, by R. Emmett Fitzgerald, its attorney, and under Paragraph 30 of the

Administrative Order For Remedial Design and Remedial Action issued by USEPA

on November 27, 1990, respectfully submits the following as its sufficient

cause defenses under Sections 106(b) and 107(c)3 of CERCLA.

Attachment V Included with your June 25 letter shows the ranking by

weight of all PRPs and captioned "Incoming Transactions - Generator Ranking

Summary." Chemetco 1s listed 119 for 5,400,943 pounds or 1.14831 of total

site amount. Chemetco denies these numbers are applicable or accurate and

objects to being ranked 1n the manner determined by USEPA.

EPA Region 5 Records Ctr.

258722



2-

Section 107 of CERCLA places cleanup responsibility on "any person

who...arranged for disposal or treatment...of hazardous substances...at any

facility...containing such hazardous substances..." Chemetco maintains it did

not arrange for disposal or treatment of hazardous substances and there is

absolutely no evidence it did. Chemetco maintains it sold products, in the

great majority (94%) of cases manufactured to the purchaser's specifications,

rather than wastes. Chemetco maintains further that NL/Taracorp used

Chemetco's products to produce Its own finished products and sold them in the

market.

Chemetco, Inc. is a secondary copper smelter producing four products from

the consumption of scrap copper-bearing metals: copper anodes, construction

grade slag materials, lead-tin solder and unrefined zinc oxide. The copper

and zinc oxide are sold to others for further refining into pure metal

products. The slag is granulated, screened and graded to both housing and

road construction specifications and sold to users of the materials. The

lead-tin solder is refined to customer specifications, cast into sows or

ingots and sold. The only wastes produced by Chemetco and shipped for

disposal or treatment are used oils and cleaning solvents.

The lead-tin solder refining starts with a crude solder "pig" weighing

between 10,000 and 15,000 pounds. This "pig" contains approximately 1% copper

as an impurity. The refining process begins by remelting the "pig" 1n a gas

fired "kettle". After the charge has become molten, sulfur is added to remove

the copper, which comes off 1n a "dross". The dross 1s skimmed from the top

of the molten bath and returned to Chemetco's furnaces for reclamation of the



3-

contained metals -- copper, lead and tin. At this point adjustments are made

in the ratio of lead and tin to conform to the customer's specification. After

the refining is complete, the tin-lead solder is cast into either 1,800 pound

"sows" or 60 pound ingots, banded, palletized and sold.

During the critical time period Chemetco shipped lead-tin solder to

NL/Taracorp in Granite City, Chemetco produced crude the lead-tin solder pigs

which were delivered to its subsidiary for refining. The subsidiary did not

buy the material, but rather refined it to Chemetco customer specifications

under a "tolling" agreement. Chemetco then sold the refined lead-tin solder

product to various customers, one of which was NL/Taracorp.

The terms "sold to specifications" or "refined to specifications" mean

the material is refined to be within certain contract or ASTM constituent

percentages in the metals. Contract or ASTM specifications may be the same

but are sometimes different depending upon the customer's proposed use of the

material. NL/Taracorp's usual specifications were "ASTM B32", which is: 20%

tin, 80% lead, .5% antimony, and .08% copper.

Chemetco has compiled from information supplied it by USEPA the attached

Schedule A--"Metal Transactions with NL/Taracorp" (3 pages), and, using

USEPA1s classifications of materials delivered to the NL/Taracorp site,

Chemetco compiled the attached Schedule B (2 pages) of deliveries of (1)

tin-lead alloy, (2) lead-tin alloy, (3) scrap copper wire, (4) solder, (5)

scrap solder, (6) antimonial lead, (7) scrap antimony lead, (8) scrap lead,

(9) NL/Taracorp reject material, (10) Iron hooks, and (11) hooks. Schedule B

clearly shows that a large majority of the tin-lead alloy, lead-tin alloy, and
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substantial portions of the solder and scrap solder sold and delivered to

NL/Taracorp during the critical time period came from Chemetco.

A careful comparison of Schedule A and Schedule B clearly Indicates the

sales made by Chemetco to NL/Taracorp on Schedule A are the same purchases and

deliveries to NL/Taracorp shown on Schedule B. Chemetco did not broker the

deliveries of scrap metal wastes shown on Schedule B. Chemetco manufactured

the lead-tin solder materials for sales to NL/Taracorp..

USEPA's Attachment V states Chemetco shipped a total of 5,400,943 pounds.

Not less than 4,829,480 pounds (95%) of this total is lead-tin alloys and

solder, which Chemetco manufactured to NL/Taracorp's specifications. This

4,829,480 pounds could not be classified as a waste, and Chemetco certainly

did not arrange for its treatment or disposal by NL/Taracorp.

Schedule A also shows that USEPA included sales by NL/Taracorp to

Chemetco of scrap copper wire in the total amount of 295,138 pounds in EPA's

calculations of deliveries to the NL/Taracorp site. These deliveries of scrap

copper wire were deliveries from NL/Taracorp to Chemetco and should not be

included in deliveries from Chemetco to NL/Taracorp.

Chemetco additionally points out to USEPA the prices NL/Taracorp paid

Chemetco for the material listed on Schedule A. NL/Taracorp paid a total of

$8,134,066 for 5,177,265 pounds of material. This averages $1.57 per pound.

Waste solder metals do not have such high values.

Federal courts have consistently held that manufactured products sold to

customers for further use in manufacturing other products are not contracts

for the disposal or treatment of wastes and the vendors are not liable under
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Section 107 of CERCLA. United States v. Westinghouse. 22 ERC 1230 (S.D. Ind.

1983); and Mines Lumber v. Vulcan Materials. 685 F. Sup. 651 (N.D. 111. 1988).

Chemetco believes it has provided USEPA with sufficient information to

accurately revise Attachment V and to dismiss CHEMETCO, INC. as a PRP in this

matter based upon de minimis (less than 0.06%).

WHEREFORE, the Respondent, CHEMETCO, INC., prays that it be dismissed as

one of the Respondents in this matter and its defenses be held to constitute

sufficient cause.

CHEMETCO, INC., Respondent,

•t̂ f f \f~-^f*l> " ~\^'\. _ ̂ ^J^^ "̂1̂ ***
/ R. Emfftett Fitzgerald,^3902

Its Attorney
Hoagland, Fitzgerald, Smith & Pranaitis
401 Market Street, P. 0. Box 130
Alton, 111 ins 62002
Telephone: 618-465-7745
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Description: !iQ_l.ead_al.iQ¥

Bounds

Total shipped to NL: 3,115,776
Amount Chemetco shipped: 3,058,510

Remainder: 57,266

Breaks down as:
Ace Comb Company: 42,033
Southern Scrap MP: 10,354
Jay Metal Processing: 4,611
Continental Can Co: 268

100.000
98.162

1.349
.332
.148
.OO9

Description: Lead_Ti.n_AU.Oij

Total shipped to NL: 1,282,596
Amount Chemetco shipped: 1,187,916

Remainder: 94,6§0

Breaks down as:
Billiton Metals: 94,680

1OO.OOO
92.618

7.382

Description: ScraD._Cgp_eer_Wirg

This is a mistake by USEPA because this material was shipped to
us -from NL rather than being shipped from us.

Description: Solder

Total shipped to NL: 4,529,337
Amount Chemetco shipped: 372,010

Remainder: 4,157,327

Description:

Total shipped to NL: 1,334,343
Amount Chemetco shipped: 211,044

Remainder: 1,123,299

100.000
8.213

100.0OO
15.816

Description: Antimgnial._Lgad

Total shipped to NL: 4,846,091
Amount Chemetco Shipped: 53,738

Remainder: 4,792,353

100.000
1.109

I EXHIBIT "B"



Description: §cr«e_Sb_Lead

Total shipped to NL: 143,471 100.000
Amount Chemetco shipped: 45,558 31.754

Remainder: 97,913

Description: Scrap._Lead

Total shipped to NL: 15,045,035 1OO.OOO
Amount Chemetco shipped: 71,000 .472

Remainder: 14,974,035

Description:

Total shipped to NL: 48,730 1OO.OOO
Amount Chemetco shipped: 19,840 40.714

Remainder: 28,89O

Description: 5.gigct_Material.

Total shipped to NL: 12,186 100.000
Amount Chemetco shipped: 4,543 37.280

Remainder: 7,643

Description: ICSQ_Hgokg

Total shipped to NL: 3075 10O.OOO
Amount Chemetco shipped: 88 2.862

Remainder: 2987

Description: Hooks

Total shipped to NL: 46 100.000
Amount Chemetco shipped: 46 10O.OOO


